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EXpress and Implied Warranties
in the Sale of NFA Weapons

The purpose of this article is to exam-
ine what occurs when a National Firearms
Act (NFA) weapon 1s transferred from
seller to buyer and then subsequently
seized by the Bureau of Alcohol, Tobacco,
Firearms and Explosives (ATF) for not
being lawfully registered, despite the fact
that it had been transferred on the appro-
priate transfer forms and approved by
ATF cach time. As often stated by the
editor of Small Arms Review, some col-
lectors are acquiring NFA weapons for
investment purposes rather than just his-
toric or shooting purposes. While I make
no judgment regarding those in the com-
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munity that do so, collecting for invest-
ment should be approached cautiously.
NFA weapons are valuable property;
therefore | would like to comment on what
has sometimes occurred ever since the
inception of the NFA. Recently, there
have been several reports that ATF has
seized or requested owners to abandon
registered NFA weapons because their
firearms have been unlawfully manufac-
tured or registered. Or for lack of a bet-
ter term, the weapons have a “defect” in
title.

In this article I will concentrate on one
of the examples of a defect in registra-

tion. For the purposes of this discussion,
assume that an NFA manufacturer decides
to misappropriate the serial numbers of
already registered, fully transferable
“starter” machine guns. This manufac-
turer acquires a post-ban machine gun,
uses the serial number from the pre-May
1986 transferable machine gun, and ap-
plies it to the post-ban machine gun. The
manufacturer then falsifies the informa-
tion on the form on which the pre-’86
machine gun is recorded. To complete
this fraud, the manufacturer offers for sale
a post-ban machine gun as a pre-"86 fully
transferable machine gun. An example
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of this is taking a starter machine gun such
as a MAC 10, removing the serial num-
ber by cutting out a section of metal where
the serial number is placed, applying the
serial number by weld to a post-ban
M1919, and selling the M1919 as a pre-
’86 machine gun.

What of course is happening is that the
manufacturer is engaging in a criminal
undertaking to use a “starter machine
gun” serial number and creating a far
more valuable fully transferable collec-
tor gun. It is beyond the scope of this
article to explain how the national regis-
trations came to reflect the so-called make
and model of the “upgraded” firearm. But
just assume, for the purpose of our dis-
cussion, that lawful purchasers for value
are assuming that they are getting what
the seller purports they are getting: a law-
ful, fully transferable, highly prized ma-
chine gun. This may occur with a chain
of innocent transferees as well, where
ATF has approved the transfer of the
weapon three or four times.

First, I would like to note that ATF does
not have the obligation or the ability to
verify all registration transactions to en-
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sure they are proper. Rather, ATF depends
on the NFA and FFL manufacturer and
importer communities to correctly repre-
sent the firearms they are registering. The
Gun Control Act (GCA) and the NFA are
each explicit on what is a lawfully regis-
tered and fully transferable weapon. If
fraud is committed in the chain of'title to
the weapon, there is no way under law
that ATF may waive defects or grandfa-
ther the mistake or criminal act by virtue
of time and successive transfers of the
firearm. Therefore, when ATF finds
fraudulently registered NFA firearms,
under federal law, ATF has no choice but
to commence an investigation and seize
or seek abandonment of the weapon.

Seizures have occurred recently and in-
nocent owners have been forced to relin-
quish their property. The owners are
rightly confused, angry, and looking for
a remedy to get their money or firearm
returned. ATF, unfortunately, is neither
empowered nor authorized to help. Pro-
tection of an NFA buyer’s rights lies pri-
marily with the buyer himself. Accord-
ingly, this article will discuss what pro-
cesses and legal recourse such an owner
may take in order to protect him or her-
self from such a loss.

In order to explore my point it is im-
portant to briefly discuss the law govern-
ing contracts of sale. In the United States,
the law of contracts is mostly regulated
by a set of laws called the Uniform Com-
mercial Code (UCC). The UCC is a com-
prehensive modernization of various stat-
utes relating to commercial transactions
including sales, leases, negotiable instru-
ments, bank deposits and collections,
funds transfers, letters of credit, bulk
sales, documents of title, investment se-
curities, and secured transactions. Every
state, except some odd exceptions in
Louisiana, enacted the code with either
no or limited substantive modifications.
The UCC, therefore, is the default statu-
tory law that governs transactions involv-
ing personal property.

But why is this default statutory scheme
important? It is important because un-
less the parties to the transaction agree to
create, by oral or written contract, their
own terms for a transaction, the default
rules proposed by the UCC govern the
deal. Therefore, in order to understand
which party bears the financial loss in the
event that an NFA weapon is seized for
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the reasons I outlined above, it is crucial
to understand some of these rules estab-
lished by the UCC.

This question of who is financially re-
sponsible for the loss is controlled by the
law of warranties under the UCC. (For
the purposes of this article, all UCC ref-
erences will be based on the ALI version
of the Uniform Commercial Code (as
amended 2003). Itis important to remem-
ber that while the UCC is substantially
the same in each state, it does change in
some jurisdictions. If you have a ques-
tion regarding the specific applicability
of the UCC to a transaction in which you
are involved, it is important to contact an
— attorney in the state of the transaction for
M15 AR-15 % Borestay BOf€~C'ean'ng guide guidance and advice.) Generally speak-
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fered for sale. For our discussion, we will
focus on two types of warranties: 1) ex-
press (UCC § 2-313), and 2) implied war-
ranty of title (UCC § 2-312).

The first method of creating a guaranty
is by express warranty in the form of a

of jag.
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statement by the seller of the goods. An
express warranty can take the form of 1)
an affirmation of fact or promise; 2) a de-
scription of the firearm which formed part
of the basis for the bargain; or 3) a sample
ot model shown by the seller which is pre-
sented as a representation of the firearm
you are receiving. (See UCC § 2-313(1))
However, statements of opinion by the
seller or affirmations of value do not con-
stitute a warranty.

buyer in the individual transaction.

Of course, there is a caveat to creating
an express warranty under the UCC. The
seller can disavow such status by specifi-
cally disclaiming that he or she warrants
the legal status of the firearm under the
NFA. By doing so, the seller would be
attempting to create an “as is” agreement.
Buyers should be wary of such a tactic.

The second kind of guaranty is warranty
of title, which is an implied promise that
the seller in fact owns the item offered

tions may include whether the firearm is
fully transferable and what its legal sta-
tus is under the NFA. When possible,
such affirmations should be obtained in
writing from the seller and should include
the date of manufacture, the actual manu-
facturer, and when the seller acquired the
weapon. Such specific affirmations by
the seller that the firearm is fully “trans-
ferable” may protect the buyer in the
event the firearm is not truly what was

In order for a buyer to protect him or
herself in a transfer of NFA weapons, it
is important to ask the seller pointed ques-
tions about the specific firearm he or she
is considering purchasing. Some ques-
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goods delivered are
free from any secu-
rity interest or other
encumbrance of
which the buyer has
no knowledge. The
seller may exclude
this kind of warranty
only by specific lan-
guage or circum-
stances that put the
buyer on notice that
there is a possible is-
sue with the title.
Furthermore, mer-
chants, or those who
regularly deal in fire-
arms sales, are pre-
sumed to warrant the
title unless the par-
ties agree otherwise.

Essentially, the
UCC provides that
there is rightful titie
to the goods without
the need for any ex-
press affirmations.
This section of the
UCC is the gravamen

for any claim against the seller for finan-
cial liability resulting from an illegal
transfer of an NFA. This provision alone
can create a situation that helps protect
the buyer from financial loss when the

firearms are seized

for defects in regis-

tration status, assuming, of course, that

the seller has assets

to go against.

While each of the above sections may
provide individual protection for an NFA
firearms buyer, utilizing both of these pro-

visions is important.

This is because un-

der the UCC, both express warranties and
implied warranties of title permit differ-
ent methods by which a seller, in a con-
tract for sale, can contract away the re-
sponsibilities under a warranty. Addition-
ally, because courts have not taken up the
unique issue of firearms sales with defec-
tive NFA registration status, it is impor-
tant to understand that different standards
may be imposed upon different sellers.
Under much of the UCC, sellers who deal

in the specific goods

as a business are held

to a higher standard and are more likely
to be found liable under warranties for a
loss. On the other hand, private sellers
or collectors who do not engage in trans-
ferring firearms for a business will likely
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enjoy greater freedom under the UCC
from being held to the rigorous warranty
standards. Therefore, itis imperative that
the buyer inspect any sale documents for
warranty provisions and attempt to pro-
cure an express affirmation by the seller
that the firearm is indeed transferable and
lawful title is held on it.

Warranties are a complicated field of
law and there are numerous provisions
which exist that may impact the rights of
both seller and buyers. In summation,
those purchasing NFA firearms should
keep in mind the following: 1) ATF is
not responsible for and does not have the
authority to protect your financial inter-
ests; 2) obtain assurances from the seller
to the questions outlined in this article,
preferably in writing or with a witness
present, and/or a notarized or witnessed
contract for sale; and 3) do not accept a
disclaimer of title or a title with encum-
brances unless you are prepared to bear
the financial risk of loss. As with any
important decisions that may affect sig-
nificant property, I urge you to speak with
an attorney on questions regarding con-
tracts for a sale and any individual situa-
tion that you may have.

Visit SAR On Line at: www.smallarmsreview.com

In closing, I will leave you with the fol-
lowing: it is unfortunate that these trans-
fers of fraudulent NFA firearms have oc-
curred. In every industry there are those
who are more concerned with making a
profit by whatever means that they can
conjure up, with no regard for the finan-
cial, lawful or emotional impact that their
actions have on the transferee. I would
note that the National Firearms Act Trade
and Collector’s Association is currently
exploring the idea of title insurance for
the NFA community. If an affordable pro-
gram can be fashioned, it would no doubt
help protect innocent owners from these
very unfortunate property losses.

Mark Barnes is an attorney with over
20 years of experience. He began his ca-
reer in public policy serving in both the
legislative and executive branches of fed-
eral government. His firm, Mark Barnes
and Associates, is located in Washington,
D.C. and has been specializing in all as-
pects of federal firearms law since 1993.
He can be contacted by e-mail at
MarkB17@aol.com.

A

These fully
transferable, NFA ; g
automatics are re-creations of a
1958 Ministry of Defence L2A3
as made by Sterling Armament
Co. Accurate in every detail
including the markings: GUN,
SUB MACHINE 9mm L2A3
Presented in a fitted birch case with
original No.5 bayonet, 4 magazines &
pouch, 2 manuals, sling, and signed
Certificates of Historical Authenticity.

A Gun fmm IBDagenham, american Redux 1958-2008

CPS Co. PO Box 261 Monticello, WIE'SSSTQEax--GOS-QT-M??

British
Military

GATLINGGUNS.COM
GATLING GUN KITS FOR AK-47 &10-22
2 Lb Expleding Targets
Steel Targets
Shooting Benches
& Much More'!

sales@gatlmgguns com

StripLULA

M-16 /AR-15 stripper clip & loose
rounds magazine loader

Patents panding

- Loose rounds mag loz

- A simple unloader too

- Does it all quickly
and easily.

- 113 the size of
competing loaders,
and better !

Load them all:
- Beretta
- Browning

- Colt :

- Kimber

- Para Ord.
- Ruger

- Slg ! Sauer

Patents pending

- Spnngﬂeld Armory
- STl int.

- Taurus

- Walter

and many more,

- Loads all 3mm to .45 cal. rds. and mags.
- Fits both single and doubla-stack mags.
- Fits mags of all manufactyrers.
- Easy and quick loading.
- Highly durable.

- One SKU.

LULA

Magazine Loader & UnLoader

M16 / AR15 5.56 (223) o 24215
AK47 | Galil 7.62/556 i 24218

MAA M4 308 1 a0 G

« <D

)

H &

g

(2]

o

maglula Lw. =
Watch video clips and 3
read testimonials at &
www.maglula.com =
y\

Distributed by: Tel:(913) 752- 3400

928-854-3538

Tools for Professionals !

The Small Arms Review ¢

Vol. 12 No. 3 » December, 2008

21



22

Seasons Greetings from the Staff of Small Arms Review Magazine

Put the

POWER

In your

oy

you the POWER to create the rifie of your dreams
at the price of a production rifle.

16" DSC Patrol Rifle

This sifle is centered around a lightweight A-1 configuration 19 twist barrel. mounted on a forged flat top
upper receiver. The 5 slot. A-2 phantom flash hider is both a useful tool for impact surikes and for hiding
your flash signatare. The YHM, four-rail hand guards atlow untimited versatility. Three low profile rail
covers, GG&G flip-up MAD rear sight. Hogue rubber pistol grip. and DSC six-position M-4 butistock are
standard. Weight: 6 1/2 Ibs. Overall Length: 32 3/4"

Fiattop upper ........... 00660060000

Scope wm} rings
not inctuded

BSC 24" Critter Slayer

DSC Expedition Rifle Rifle

Another Doublestar original! The Expedition barrel has a lightweight contour on
the front end of the barrel and an integrated muzzle-brake for an umarzing level of
controf and accuracy. The rest of the ritle is in the A-2 configuration with A-2
handguasds. buttstack, and upper (also available with Rattop). The upper has the
mil-standard A-2 dual apertare sight in place, as do alt the A-2 uppered rifles.
Weight: 8 1bs. Overall Length: 38"

-

This rifle is built around a 247 fluted Super Match barvel with the picatinny gas block
configuration. Fluting increases rigidity and reduces fex and a vibration which makes for a much
more accurate shot The Badger trapezoidal hand guards with Dragonov style cooling »lots, udd an
amazing level of stubility to the weapon. which is incredibly helpful during target acquisition,
Comes with an Ergo Tactical grip with palm rest. Harris bipod. two stage trigger. and is available in
flat-top or hi-rise configuration. Weight: 11 1bs. Oversll Length: 427

.................. $1429.99

A-20r flatiop UPPEL .. v ir it $899.99 Flattop or Ri-rise UPPer . o« \vvennenneneennuans |
Flattop w/detachable carrying handle . ... .. 0BaooDnaoacaoad $954.99

Scope and rings
not included

Bupod

aptional

PSC Marksman
0SC BS-4 Carbine Rifie Ritle

The Star DS-4 is the semi-auto version of the M-4 Carbine the US. military use.
Tt featwres @ 16" chrome moly steel, 1x9 twist barrel with an A-2 flash suppressor
and a precision machine cut M-203 mounting groove. Ao comes with oar DS-4
handguurds smd @ 6-position DS-4 buttstack to make this 2 complete M-4 stvle thix in a rifte that weiehs undee 9 ths. Weight: £.9 Hs, Overall Length: 397
weapon. Weights 6 Ibs. Overall Length: 357 FIattop upper . .« cvvovevnunonen. e eaneiiees U

A2 or TAOP UPPET oottt 3889.99 With GG&G HD Swivel Bipod
Flattop w/detachable carrvinghandle ... ... ... ... L $95.4.99

This ritte features 1 207, 138 85 Wilson Anns premium grade alr gasged basrel, free flosted with 2
Daniel Defense 120 handguard, DSC’s improved pieatiney rail gas block. 5 slot A-2 phantom tlash
hider. two stage trigger and fmished off with Magpul's MIAD grip system und PRS buttstock. All
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